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FIRST GENERAL COUNSEL’S REPORT SENSITIVE

AUDIT REFERRAL: 07-04
DATE REFERRED: June 26, 2007
DATE ACTIVATED: July 5, 2007

§ |
STATUTE OF LIMITATIONS: January 9, 2008-

December 15, 2009'
SOURCE: AUDIT REFERRAL
RESPONDENTS: Gephardt for President, Inc., and S. Lee Kling, in his official
capacity as treasurer

RELEVANT STATUTES
AND REGULATIONS: 2 US.C. § 44la(a)(1)(A)
- 2 US.C. § 441a(b)(1)(A)
2 U.S.C. § 441a(f)
26 U.S.C. § 9035(a)
26 U.S.C. § 9038(a)
11 C.F.R. § 103.3(b)(3)
11 C.F.R. § 106.2(a)(1)
11 C.FR. § 110.1(k)

INTERNAL REPORTS CHECKED: Audit Documents
Disclosure Reports

FEDERAL AGENCIES CHECKED: None
L INTRODUCTION
This matter was generated by a referral from the Commission’s Audit Division following an

audit conducted pursuant to 26 U.S.C. § 9038(a) of Gephardt for President, Inc. (*the Committee™),

' This matter involves over 200 individual checks relating to excessive contributions received between January 10,
2003 and December 15, 2004. A relatively small percentage of the excessive contributions (eight checks) were
recaived in Jsnuary 2003. March, Jusz, and September 2003 were the months with the most excersive contributions,
involving approximately 25-30 checks. The lowa state expenditure violation occurred on January 11, 2004.
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the publicly-financed presidential primary campaign committee of Richard A. Gephardt, a
candidate for the Democratic nomination for President in 2004. The audit covered the period
January 7, 2003, when the Committee registered with the Commission, through April 30, 2004,
with continuing limited reviews of additional receipts and expenditures through June 30, 2004 to
determine whether the candidate was eligible for additional matching funds. The Commission
approved the Report of the Audit Division on the Committee on June 11, 2007, and on June 25,
2@07, twa findings were referred to the Offica of the General Couranal. Attackment 1.

Based or the information set forth in the Final Audit Repart (“FAR”), we recommend that

the Commission make reason to believe findings as follows:

o The Gephardt Committee accepted contributions in excess of the limitations of the
Federal Election Campaign Act of 1971, as amended, (“the Act”) in violation of
2 US.C. § 441a(f). (Attachment 1 at 1-5).

e The Gepherdt Committea exceeded the towa state expenditare limitation for
Presidential candidates in viointipn of 2 U.S.C. § 441a(b)(1)(A). (Attachment 1 at
5-6).

The referral’s first finding concludes that the Gephardt Committee received excessive
contributions totaling $211,556. 2 U.S.C. § 441a(a)(1)(A). Pursuant to audit report
recommendations, the Gephardt Committee has refunded or disgorged $97,556 of theez excessive
contributions.” The balmce of excessive contributions, $114,000, were eligible for reattribution to

another contributor undar 11 C.F.R. §§ 103.3(b)(3) and 110.1(k), but the Gephardt Cammittee

failed to comply with the 60-day time period allowed for reattribution under the applicable

! Because sampling is used to identify the excessive contributions, excessive contributions can be resolved through
refunds or through a payment to the U.S. Treasury. Of the $97,556 in refundable excessive contributions, the Gephardt
Committee made $37,000 in refunds to contributors and $60,556 in payments to the U.S. Treasury.
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regulations.’ However, during the audit, the Gephardt Committee was permitted to make late
presumptive reattributions in lieu of making refunds, consistent with a similar Commission
instruction made in the audit of Martinez for Senate. Notwithstanding these belated measures, the
Gephardt Committee accepted excessive contributions. Therefore, we recommend that the
Comrission find reason to believe that the Gephardt Committee violated 2 U.S.C. § 441a(f) by
accepting ccatributions in excess of the limitations of the Act.

The reforral’s second findims sonchuiea that the Gephardt Cammittee exceeded the lowa
state expenditure limitation for Presidential candidates by $162,943.* 2 U.S.C. § 441a(b)(1)(A).
No candidate who is eligible tol receive payments under the Presidential Primary Matching Payment
Account Act may make expenditures in any one State that “exceed the greater of 16 cents
multiplied by the voting age population of the State . . . , or $200,000.” 2 U.S.C. § 441a(b)1)(A).
No candidate shall knowingly incur qualified campaign expenses in excess of the expenditure
limitations applicable under section 441a(b)(1)(A). 26 U.S.C. § 9035(a). No candidate or political
committee shall knowingly make any expenditure in violation of any provision of section 441a.

2US.C. § 441a(f).

} The Commission's regulations provide for two types of reattribution in instances when a contribution is made by a
written instrument upon which more than one name is imprinted. First, pursuant to 11 C.F.R. § 110.1(kX3)(ii}(A).
contributors may send in a writing signed by the contributors whose names appear on the instrument attributing the
contribution among them (e.g. a “written reattribution™). Second, under 11 C.F.R. § 110.1(k)(3)Xii)(B), a committee
may notify contributors of its intention to reattribute the contribution among the names printed on the instrument but
provide the contributor the opportunity to request a refund instead of the reattribution (¢.g. “'presumptive
reattribution™). In each case, the reattribution must be executed within 60 days of the committee’s receipt of the
original contribution. Tl “presumptive reattribution™ regulation was promulgated aiter the 2002 election cycle
(January 1, 2003 elfective date) to addmss su-calletd “paper™ excessive conwibutions. “Paper™ excessive comtributions
occamed when it appesred contributors intended %0 have their contributions atributed among joint accauat holders, bin
failed to submit tvro sigmeiures «m tist sritern wstsunent or fuilod m sulindi 8 writern reatrivatitn formt (e.g. they did
not submixit the aporopriate “paper” and this cawsed their exceasive contsikution).

4 The facts refated to this finding were not disputed by the Gephurdt Commitiee, which instead, offered mitigating
information during the audit. For instmee, the Comzaittee asserted that it had csmblished accounting controls to Irelp it
comply with state expenditure limitations.
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For Iowa in 2004, the limitation was $1,343,757 and the Gephardt Committee spent
$1,506,700, an amount that was $162,943 in excess of the limitation.” Therefore, we recommend
that the Commission find reason to believe that the Gephardt Committee violated 2 U.S.C.

§§ 441a(b)(1)(A), 441a(f) and 26 U.S.C. § 9035(a) by making expenditures in excess of the Iowa

state expenditure limitation.®

* Expenditures are allocated to a particular State if they are incurred by a candidate's authorized committee for the
purpose of influencing the nomination of that candidate for the office of President with respect to that State. 11 C.F.R.
§ 106.2(a)1).

*  In the most recent MUR involving expenditure limitation violations, involving Dole for President, the Commission
did not pursue the candidate for liability, although under the precise wording of the applicable statutes there is a basis
to do so. See MUR 4382 et al. At this time, assuming that this matter will be resolved in pre-probable cause
conciliation. we see no need to depart from the Dole precedent.
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RECOMMENDATIONS

1. OpenaMUR in AR 07-04;

2. Find reason to believe that Gephardt for President, Inc. and S. Lee Kling, in his official
capacity as treasurer, violated 2 U.S.C. § 441a(f) by accepting contributions in excess of
the limitations of the Act;
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3. Find reason to believe that Gephardt for President, Inc. and S. Lee Kling, in his official
capacity as treasurer, violated 2 U.S.C. §§ 441a(b)(1)(A) und 441a(f) and 20 U.S.C.
§ 9035(a) by makbg empenditures in excess of the lown state expenditure limitatian;

5. Approve as Factual and Legal Analysis the Report of the Audit Division on Gephardt

for Congress, dated June 25, 2007; and

6. Appreve the appropriate letters.

1/29/ 2007

Date

Attachments:
Report of the Audit Division on Gephardt for President, Inc.

Thomasenia P. Duncan
General Counsel

Z

A

Ann Marie Terzak
Associate General Counsel

Mol Yhof

Mark D. Shonkwiler
Assistant General Counsel

YA

Peter G. Blumberg
Attomney
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| Finding 2. Receipt of Contributions that Exceed Limits |

\

Arviow o faled

A review of contributions from individuals indicated that GFP f: to resolve eXcessive
contributions totaling $225,792. These contributions were gxcessive becau=a GFR records did
not include documentation to support the reattribution of the excessive portion to another
individual. In response to the preliminary audit report, GFP demonstrated one contribution was
not excessive and, therefore, a revised projection for excessive contributions totaling $211,536
was calculated. GPP alss demonstrated that motifications were sent to zorftributors eligiblé for
presumptive reattrfbutiorss totaling $114,000 and that refumds were mate te contrilnnors fer
$37,600 of the cxcessive amuuni. /s & nawit, the rovieed paxmant payahie to the: U.S. Towmnsury
is $66,556 ($211,556 - $114,609 - §37,000).

Legel Standard i

Authorized Committee Limits. An authorized committee may not receive more than a total of
$2,000 per election from any one person. 2 U.S.C. §441a(a)(1)(A) and (f); 11 CFR 59110 1(a)
and (b) and 110.9(a).

Heandling Cortributions That Appear Exvessive. If a commiteae reccives a oontribution that
appeas to be excessive, the committec must either:
e Retum the questionable check to the donor; or
a Daposit thee check into its fetlersd aoniant ana
0o I eap sncigh moeey in the azxount to cover all potential refunds;
0 Keep a writtan record explaining why the cantribution may be illegal;
0 Include this explanation en Schedule A-P if the contribution has to be itemized before
its legality is established;
0 Seek a reattribution of the excessive portion, ronowmg the instructions provided in
FEC regulations (see below for an explanation of reattribution); and
o If the cormmnittee does not receive a proper reattribution within 60 days after receiving
the excessive contribution, refund the excessive portion to the donor. 11 CFR
§§103.3(b)(3), (4) tad (5) and 110.1(k)(3)tiiXB).

Joint Contributions. Any contribution macde by more than one person (except for a contribution
made by a partnership) must include the signature of each contributor on the check orina
separate writing. A joint contribution is attributed equally to each donor unless a statement
indicates that the funids should be divided differently. 11 CFR §116.1(k)X(1) and (2).

Reatitibution of Excessive Contribuiions. Commission reguiations pormit comnittees to ash '
donors of excessive aontributions witether tiiwy had intended their contribution t be a jeint
contribotion fram more tium one penon omd whothae they world likn 1o reaowibie tho awceso
axxomit to_the sther comributar. The cotnmitioe nmit oiftrm the contributor that:

1. The reattribution must be signed by both contributors;

2. The rentimitution ncudt be menived by tim commister: wititin 60 doys afier the aemtraittes:

reocivad the original enetribution; aad
3. The conmributor may imstead request 2 refund of the excassive apount. 11 CFR

§110.1)G)A). Kttachment __/
Page
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Within 60 days after receiving the excessive contribution, the committee must either receive the
propat raattribution or refund the exnassive anrtion to the denar. 11 CHR §§103.3(b)(3) ansl
110.1(X(3)ii)(B). Fusthar, a palitionl sommittea must mtaia wiitten records concemring the
reattribution in order for it to be effectine.’ ll CFR $L10. l(l)(S)

Notwithstanding the above, any excessive contnbuuon that was made on a written instrument
that is imprinted with the names of more than one individual may be attributed among the
individuals lisred unless instructed otherwise by the contributor(s). Within 60 days of receipt of
the contribution the committee tust inform each contributor:

1. Hew the oontsbusion was aitribnuet]; and
2. The contributor may instead request a refund of the excessive amount. 11 CFR
§110.1(k)(3)(®).

Sampling. In conducting an audit of contributions, the Commission uses generally accepted
statistical sampling techniques to quantify the dollar value of related audit findings. Apparent
violations (sample crrors) identified in a sample are used to project the total amount of
violations. If a cormmittee domonstrates that any apparent saniple extors are not erzors, the
Commissiun will méite & new projection bussd on the rednced number of vzrors in the sameple.
Within SO rinys of servive of the final sadit raport, thiz cumminee st sstmeiit « chesk to thn
Uniwed Statas Trezsury for e totel ainsuut af sny excosnive contrib:stisns wot refuntied,
reattributedl, or reqiesignated in a timely manner. 11 CFR § 9038.1(f).

Facts and Analy=is

A review of contributions from individuals indicated that, at the time of the Preliminary Audit
Report, GFP failed to resolve excessive contributions totaling $225,792.! The contributions
identified are excessive for one of the following reasons:

Contribation by check with two names haprinted- Eloven euntributions were identified as
exeastive becausa they ware mmtie by aimoits imprinted with twa munes and signed by nmly cne
of ths individuals. GFP attributed these aontriluticss to hnth individuals whose names were
imprinted on the checks. Such action required that within 60 days of the contribution, GFP
either nbtain a signed mattribution from the contributers or simply inform the individuals of how
the contributian was attributed and offer a refund of the excesaive portion. GFP did neither. As
a result, the entire amount of the contribution was attributed by the Audit staff to the individual
that signed the check.

Contribution by check with one manve imprinted- Seven contributions were identified as
excessive because they were made by checks inprinted with one nanse and errilrated by GEFP to
two irdividuals. GIP reosrds did net include a signsture from the second individoal
ack:mwlesiging titewa a1 an accountholder. As a result, the entire amount of each contribution
was attributed by the Audit staff to the individual who signed the check.

! Represents the projected amount of excessive contributions in the sampie population ( as well as
adtfitium] exseaiive contributians ($7,50() idtwtfind by ta Awmtit stuff from a fﬂ ont /

Page 2. ofp.
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Contribution by credit card- Five contributions were identified as excessive because they were
macie ty aredit aards mnii attribuied to ntose then ane iudividual. The dacwaduirion provided in
suppan of thsaa contributioes were cmdit cand antlorizations that secuited from talomarkusing or
direct mail solicitations frarc one individial in ammmts excending the $2,000 limit. The
excessive portian was reattributed to anoflier ipdividual without obtaining the signature af the
second individual acknowledgijng both the cohtribution and joint: liability for the credit card vsed
to make the contribution.

Although GFP’s receipts database indicated that for a few of the excessive contributions a
reattribution letter may have been sent to the contributor, no documentation to support these
actitms was maintaired in GFP's recards.

Suhaequant ta ficldwarls, a scheduie of excesnive contributors was provided to GFP. In
response, GFP stated that contnbuuon refunds were issued to some of the identified contributors
in February and March of 2005.%

Preliminary Audit Report Recommendation

The Audit staff reccommended that GFP provide documentation that the contributions identified
as eryors were not excessive. Such documentations should have included copies of timely
negotinred refund checks or tinrely signed and dated roattribution letters. Also, for those )
contributitms mmade by v citsck with omre them one numa imprimed, it was socommewded timt
GFP provide timely natifiontitns to tse centrihusrox of the pomuniptive actian tidien by GHP.
Abceit such docuseentatinn, the Audit staff manmeesedtd that GFP rmke a payment mf
$225,792 te the U.S. Treesury.

Committee Response to Preliminary Audit Repart & Audit Staff’s
Asséssment

For the cleven excessive contributions that were made by checks with two names imprinted, GFP
stated that these contributions represented 62.7% of the excessive amount in the sample and
could be presumptively attributed #mong both spouses and should not be regarded as excessive
contributions. According to GFP, the Commission removed the requirement to obtain written
autbnrizatinn prior to ottributiryg conribwtirms bytwamm two individosots whose nanas wote
imprimed on the check. Tol demenstrate that five of these cutitributinns were intaadnd to be jeint
contributiens, GFP provided copics af latters sent for matching fund purpeses that instouded the
individual wha did not sign the contribution check to verify the amount of their contribution.
These letters were not considered valid reattributions because GFP did not abtgin the requisite
signatures. Further, these letters were not considered valid notifications of presumptive
reattributions by GFF because the letters fail to adequately inform the individuals of how their
contribution was attributed and offer a refund of the excessive pottiont. GFP did not provide any
new documentation for the renmaifting six excessive comtributions msaife by checks with two
names inrpriotad.

2 The mudit itification letier tloted May 12, 2004 enplained, thoa untimely refunds for impeamissible ecredtutians
were not recognized by the Commission and payment to the U.S. Treasury may be required for such refunds
identified as a result of the audit. Subsequent to the preliminary audit report, the Commission provided GFP the
opposunity 1o make such refunds to identified individuals instead of the U.S. TreasuryfAt {30 ment /

ey £ of @
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For two of the contributions that were made by checks with only one name imprinted, GFP
provided copieg of lttters nant to cautribators for tmtthing fund pwpnsss ikat instructed tha
indivichrel winoe nzme was nat ireprintad pn tha cantribution chieck ta vecify this mnmaint of their
cantribetion and that the acaount cautaized thair parranal funds.\For ane of cdntrikmtinng,
GFP provided a copy of & persanal statement signed by bath coatributnrs which aytherizad the
spouse to write a check to GFP on her behalf. Since it appears that GFP received a timely
reattribution of the excessive amount to the spouse, the Audit staff accepted the corrective astion
taken by GFP for this contribution.” The Audit staff maintains that the other contribution made
by a check with only one name imprimed is excessive because the requisite sigmmature to validate
a reattribution was rct ebtamed.

GFP also dispoiud an excessive contribution that resulted from the same person signing
contribution checks from two different accounts; one account in the contributor’s name and
another fzam a persanal expenge account of kar spowna. GFP arguad that unlass ths spanse did
nat have access to his own bank records, it would seemn imprehable that funds from his account
would have been cantributed without his consent. The Audit staff maintains thiz contribution is
excessive in accordance with 11 CFR §104.8(c) which states that absent evidence to the contrary,
any contribution made by check, money order, or other written instrument shall be reported as a
contribution by the last person signing the insaurnment prior to delivery to the candidate or
comsnittes. '

Far the five ancassive coatributinns tien srere macde by aradin comit, GFP quasiioned whetier the
sample projoction accurately reflected the level of possible excessive contributions made with a
credit card. According to GFP, credit card transactions by paper represented only 8.4% of the
total amount given ta GFP yet they represented 16.9% of tha sampling. The generally accepted
statistical sampling technique used by the Audit staff to project the violation amount in this
finding is based solely on the dollar value, not the transaction count, of contributions and makes

no distinction as to the method by which the contribution was made.

In summary, GFP’s response to the prefiniinary audit repoit resalved sne exeessivo eerltrib-ation
identified ins the sampie. As a pesult, tho projestion for excostive cotributens wus revisod
$211,556.

Subsequently, as a result of Cammission decisioss in other audits, GFP was provided an

opportunity to s2nd notifications to contributors whose contributions would have heen eligible

for “'presumptive reattribution” pursuant to 11 CFR $110.1(k)(3)(B) (See Legal Standard above),

or to make refunds. These actions would obviate the need to make a payment to the U.S.

Treasury for such contributions. In response, GFP demonstrated that notifications of '
presumptive reaitribution were sent for exceasive contributions totaling $114,000 and jrovided
evidcnce of untimely comribution refunds for encsseive contributions totaltag $37,000.
Therefore, the csnmining amount due to tke U.S. Treasury is $60,356 ($211,556 - $114,000 -
$37,800). '

3 The Audit staff notes that the letter seat to the contributor did not include the offer of a refund in accordance with

pae Y of &
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The Audit staff recommends that, wnhm 30 days of service of th\s report, GFP pay $60,556 to
the U.S. Troasury.

| Finding 3. Expenditures that Exceed Iowa Spending Limit 1

Summary

A review of expenditures indicated that GFP exceeded the Iowa spending limitation by
$162,943. The Audit staff recommended that GFP provide evidence that allocable expenditures
did mot excead ihe Iows spmsling limitation. In responuo & the greliming-y audit regort, GFP
explained the preedunil safeguards and citmumatances related to «omplying with tha Inwa
spending limit, tmt did sot demonstrate that tha limitation had rot been excended. The
Commissian decided nat to 3eck repayment ta the U.S. Treasury far these expenditures.

Legal Standard

State Expenditure Limits. No candidate for the office of Pmsldent of the United Status who is
eligible to receive Matching Funds may make expenditures in any one state aggregating in
excess of the greater of 16 cents multiplied by the voting age population of the state, or $200,000
as adjusted by the Consurner Price Index. 2 U.S.C. §441a(b)(1)(A).

State Allocation. An eathorized committee shail allacate sxpenditures to a particular siata if the
purpme is to influsnce the nomination of the candidate for the office of President with respect to
that state. If the expenditure influences the nomination of that candidate in more than one state,
then the camnmittee shall allocate to each state on a reasongble and uniformly applied basis.
Allocable expenses include media, mass mailings, overhead, special telephone programs, and
polling. 11 CFR §106.2(a)(1) and (b)(1)(2)

Exempt Activity. The candidate may exclude the following expensos from the expenditute limit
of a pasticutar state:

¢ Fundraising exemption 11 CFR §110.8(c)(2)- Up to 50% of the candidate’s total
expenditures,
a  Cumpiiance sxemption 11 CFR §106.2(G)(iii)- 10% of overhead expenses, and
e Mass Mailing exemption 11 CFR §110.8(c)(2)- 100% of expenses for mass mailings up
to 28 days before the state’s primary or caucus. '

Repayment. The Commission may determine that a portion of the matching funds received by a
Candidate was used for non-qualifitd campaign expenses. Examples of repayments
determinations under this section include a determination that the Candidats hus made
expenditunzs in exness «f the limnitstions at 11 CFR §9035. (11 CFR § 9038.2(bX2))

Facts and Anxiysis
The Iowe spending limitation for Presidential candidates in the primary election was $l|343 75

An analysis of GFP expenditures indicated $1,506,700 should have been
Page C o G
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spending limitation. Therefore, GFP's allocable expenditures exceeded the Iowa spending
limitmian by $162,943.

GFP allocation records indicated that $1,550,250 should have been applied to the Iowa spending
limitation. As noted above, the Audit staff ealculation is $1,502,700. The difference of $43,550
reflects GFP's allocation of certain expenaes for advertisement tracking and focus groups that
did not require allocation to the Jowa spending limitation.

At the conclusion of fieldwork, GFP was provided a schedule comparing GFP and Audit staff
calculations for amounts applicable to the Iowa spending limitation. In response, GFP
dentondiruced thet some amounts originally applied te tiie Iown spenxling limitation waere in fact,
not allocabiec. The finems measnter above ata net of tne items.

Preliirary Audit Report Racarnmrendztien

The Audit staff recommended that GFP provide evidence that allocable amounts did not exceed
the Jowa spending limitation. Absent such evidence, the Audit staff stated that it would
recommend that the Commission make a determination that $31,589 ($162,943 x repayment
ratio of 19.3868%*) was repayable to the U.S. Treasury.

Coummittee Response to Prdliminary Audit Reporl & Audit Staff's
Asscssment

GFP stated that it employed numerous and extensive procedures to comply with Iowa spending
limitation inclmling tha use of a safiware syatem and a full-time emplayee to manage the seview
and coding of staic allocable expenditures. GFP also stated that it used and enforced budgets to
ensure compliance with the limit. According to GFP, two circumstances contributed to
exceeding the Iowa spending limit. First, the amount of media refunds for broadcast time
purchased before the Iowa caucuses were less than expected. Second, GFP stated a significant
amount of allocable expenses including special telephone programs were incurred toward the end
of the caucuses and only after the election did they rcalize that those expenses wese aliccable te
the Iows spending limitation.

Althocnb wa sgkmwlodse GFP Irad pracesiores in plaoa to comaply with the Jotwa spending
limitadion, the Aaslit staff maintnins that GFP exceddut the inwa speading limitation. Thescfors,
in accordance witlt 11 CFR §9038.2(b)(2), the Audit staff calculated a repayment of $27,746
($154,787 x repayment ratio of 17.9250%) for non-qualified expenses paid before the point
when matsching funds, to which the Candidate was entitled, were no longer contzined in GFP
accounts.

At its May 31, 2007 meeting, the Commission decidid not to seek repayment to tie U.S.
Treasury for these expmstlitures.

¢ This figure (19.3868%) represents GFP’s repayment ratio as calculated pursuant to
11 CFR §9038.2(b)X(2)(iii). Sulmaguent to the pealiminary repart, the sepaymasi mtio was adjumed to
(17.9250%) to account for matching funds determined to be in excess of entitlement totaling $378,408.

3 Expenses totaling $8,156 ($162,943 - $154,787) were paid after the Candidate’s lmdmnt
purged of all matching funds. As a result, these expenses are not subject to any rep
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